
I ', P r( . ., i-- U NS I T E L1 T A 7 EE S

-N ,i , V A S H I N G T D. C .2 0 5 4 B

FILE: B-164378 DATE: APR 2 8 1976 ?C) /0

MATTER OF: Llewellyn Lieber--Overseas Dependents
Schools- - Backpay

DIGEST: 1. Claim of teacher in DOD Overseas Dependents
Schcol System for backpay for the periodi
1959-66, based upon allegedly improper im-
plementation of Public Law, 86-91, is controlled
by Court of Claims holding in Crawford v.
United States, 376 F. 2d 266 (I967). Since
that case held that salaries were properly
set under the law, the claim is disallowed.

2. There is no definite time for filing recuest
for reconsideration of settlement certificate
issued by GAO Claims Division. However,
request received 9 years after date of set-
tlement is not a timely request and full legal
review vvill not be made. Nevertheless,
reviewv of factual contentions co--erning claim
for additicnal pay because of delay of step
increase has been mmade. EReview ixedicates
claim is without merit since enmployee took
excessive leave w.-ithout pay acnd, thus, delay
was required.

This m2ctter concerns a series of claims sub-mitted by Dr. L'e vellyrn
Lieber, a teacher emaployed by the I-cserseas e pena ents School 5ys t emr1 ,
Department of' Defense. Dy ietter c.f >u;arch (, : 71, Dr. Lieber sumn-
m -arized and reasserted claims sh-e had been rrzalirg since about 1960,
and oresented crne enLir-ly rev c].aim. 4c'cc al.-1 of' her CclirYs was
held in abrvrce pen< inq finial reselution c, rI v. Ur1,ted S,-ates,
537 F. 2d 1' (I. C. Cir. 1.74). ;n Jurne ; a -nai 1j nL
w1.as ent',ered i-n thlat actio an thial judgna in ls row being immplernenied.

At this time .e v11l renicer a decision co. c *rrning two of Dr. Lieber's
clairns. 7T-he reinainin7 twro clairns *will be i- 7.rvarded 'to thle D.enartment
of Defcrnse for developm.-jent and co-e-rnit, and they will be the subject
o1 a later decision.

1. DEA C TP Y

S- r. l' a~':rL, -h - l ½2 bJe- , cul- ci' t ifIc - )ZC -; 0T>' - tiC p,.lriOZd
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73 Stat. 213. That Act removed teachers in the Overseas Dependents
School System from the Classification Act of 1949 and the General
Schedule pay system, and created a separate pay setting mechanism
solely for the teachers. Section 5(c) created that mechanism by
providing that:

"(c) The Secretary of each military department
shall fix the rates of basic compensation of teachers
and teaching positions in his military department in
relation to the rates of basic compensation for
similar positions in the United States but no such
rate of basic compensation so fixed shall exceed the
highest rate of basic compensation for similar positions
of a comparable level of duties and responsibilites
under the municipal government of the District
of Columbia."

This pay setting system was amended by Public Law 89-391,
April 14, 1966, 80 Stat. 117, 20 U. S. C. § 903(c), to provide that:

"(c) The Secretary of each military department
shall fix the basic compensation for teachers and
teaching positions in his rmilitary department at
rates equal to the average of the range of rates of
basic compensation for similar positions of a con-
parable level of duties and responsibilities in urban
school jurisdictions in the United states of
100, 000 or more population."

Because of the 1966 amendment, Dr. Lieber's claim must be
considered in two pasrts, that part from 1-OK; to t6e,; and the part
fror:-i 1966 to the present.

A. Eaclkpay, 1l959-1966

Thye manner in which the Departrment of Defense implemented
Public Law 86-91 was considered by the Court of Claims in
Crawford v. United States, 376 F. 2d 26 (CIt. l. 1N67), cert.
d--nie d v33 U. s. lO4ZI (16C). In that case the court consiideredc
and rejected the various argum-tents raised here by Dr. Lieber, and

held that the Departm.nent of Defense was correctly applying and in-
pien-ontinrg Public Law 80-61. Since thie Surreme Court declined
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to hear the case, we consider the Court of Claims holding dispositive
of Dr. Lieber's claim for backpay for the period 1959-19166. Accord-
ingly, Dr. Lieber's claim for backpay for the period 1959-1966,
based upon the allegation that the Department of Defense incorrectly
implemented Public Law S-91, is disallowed.

B. Backpay, 1966 to the Present

The Department of Defense's implementation of Public Law 89-391
has also been tested in the courts. In Trecosta v. United States,
194 Ct. Cl. 1025 (1971), the Court of Claims ruled that the pro-
cedures used by the Department of Defense under Public Law 89-391
were proper. Ho-wvever, in Milarch v. United States, 506 F. 2d 1306
(D. C. Cir. 1974), the Court of Appeals held that the Department of
Defense had not properly implemented Public Law 89-391, and that
teachers in the COv.erseas Dependents School System were entitled to
backpay from the date of enactment, April 14, 1966, to the end of the
1974-75 school year. The case was remanded to the U. S. District
Court for the District of Colunribia for a determination of damages.
Wle are not aware of any appeals in either action, therefore, both
decisions are final judgments.

M'arclh v. United States, supra, was brounlht as a class action.
'rhen judgment was enterer in the District Court on June 30, 1975,

four individuals were specifically e-xcluded from its coverage.
Mr. izocco A. Trecosta was excluded because he was the plaintiff
in Trecosta v. United States, sunra. .~ e have been advised that the
other thr4 irui-iduals, s. 'i aI9i. Guevarra, Ms. Elizabeth 33.
Dozier and Dr. Llew-lyn Lieber, were exc'u6:ciud b cause they speci-
fically chose not to bc r-embers or th- clrass 7'!-ner-ore, none of
these individuals is entitle. to recover -rr thhi' g _''-ler the terms of

the ju&gmnent itsel1 f r recovery to vhich t nii.l'i be entitled
must b;e admiri1strit~ivcxy d1er,0in0d i ci'rpendent of the judgnment in
Mt ̀lrch v. United .ti . esp smmna. In this conrn c icin it has long been
the positJon oI- CUnT decisions of the court of Claimns
Courts of Appaal and other courts infe-rior to the United States
Supreme Court, are persuasive but not binding upon this COfice
except in cases involving the same claimants as in the court deci-
sions. See E-165571, June 1, 1972, and cases cited therein. There-
fore, Dr. Lieberls right to recover backpay from 19G6 to the Tpresent
must be senarately determined based upon the mrerits of her claim,
all thle surrounding fra. and all pertinent legal authorities.
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Accordingly, we are requesting the views of the Department of
Defense regarding Dr. Lieber's right to recover backpay, and the
amount due, if it is decided that she is in fact entitled to backpay.
W1.'hen that report is received, the issues will then be resolved by
this Office.

II. DElLAYIED STEP INCREtASE

Dr. Lieber also requested reconsideration of Settlement Certificate
No. Z-2116458, issued M\arch 9, 1962, by our Claims Division, which
upheld the administrative denial of her 'step-increase" immediately
prior to her conversion from the General Schedule to the teacher's
pay schedule under Public Law 86-91. The Air Force reported that the
effective date for Dr. Lieber's step increase was delayed because she
had accumulated leave without pay in excess of the allowable amounts.
We have no record of any appeal of this settlement by Dr. Lieber
prior to her claim letter of Mviarch 8, 1971, 9 years after the date of
settler ent.

Under our regulations, 4 C. F. 1. 3 a". 1 (1,75), review of
settlements is discretionary with the Comrptroller General. Wle have
generally required that renuests for review be submitted within a
reasonable timer, and have held that 3 years (B-157033, December 30,
1,65) and 8 years (B-1555291, February 23, 1965) are not reasonable
timnes. Wv-ithout attempting to strictly define whzt coustitutes a reason-
able time; we do not believe that a recouest for reconsideration sub-
mittod 9 years after the date of the settlemient is a tairely request for
reconsideraticn. Therefore, we will not conduct a full legal reviewiv
of that settlement.

Nevertheless, we hasvc examnined -Dr. Lie Irn s factual content.ions
regarding- 'the s-:ttlem-nent and find them- to be vriihout nerit. '.. e note
that IDrr. Lielher's entire argument see-E)s to re at upon what she con-
siders to be the inproper copl-letio-o of her )½ave iecord (;-.tandard
Form 1137) for the leave year 19,59. Qe have c.-a-m-ilned that documnent
and have found it to be correct. The l.e-ave record shows Dr. Lieber
began the year with an accrued leave balance of 64 hours of annual
leave. She accumnulated 160 hours cf annual leave during the year,
and had a. total of 224 hours of leave available for use. Th e lea-e
record showirs Dr. Lieber took 1421 hours of aPnnual leave and had her
leave credits reduced lby 24 hours for those periods when she. was on
leave withlout pay, leavinug he--r with. an annual leave balance of 53 hours,
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at the end of the year, all of which was accumulated after the
beginning of 1959-60 school year, The total of 166 hours was
properly subtracted from the total annual leave available for use
during 1959.

The leave record also shows that Dr. Lieber was charged with
330 hours of leave without pay between July 4 and August 29, 1959.
The charges to leave without pay did not begin until Dr. Lieber had
exheausted all of her annual leave then available for use. At that time,
5 C. F. F. § 25. l(d) (1960) defined the types of service that were
creditable toward the "waiting periods' required. for step increases.
Section 25. 1(d)(2) provided that "[Lleave without pay, furlough, or
suspension not in excess of two work weeks, " was creditable toward
the required "waiting period" for step increases. Dr. Lieber was
charged with 330 hours of leave without pay, or 250 hours more than
2 workweeks. This was the length of timae used by the Air Force in
delaying Dr. Lieber's step increase, and was entirely proper.

III. P R OP EIT S ALAS Y SC-FT *-'GULF

Finally, Dr. Lieber contends that she was not consistently given
credit for her proper educational level, a. masters degree plus 30
additional credit hours. Ihis is an entirely newuv claim aEnd must be
developed before it can be definitively resolved. iftc note that this
claim was first received in this CEfice on Mv5arch 2t, 19 71. Under
31 U. S. C. § 71a (1970) all claims are blarred unless receivedi in
our Office wvithizi 10 years (This pericd -ase later reduced to 6 years.
See Public Law 93-60.4, January 2, 1(-7 7S St t. 1 -105. ). Therefore,
Dr. Lieber's claim may be considered cnly for thl :rioc from
March 29, l191o, to the present. A rec-ort reear;V- this claim has
also been re ues ted from theI Dcpartn.rlctrf of _C:-; and a deter-
minatioin will he includcd iln our for-l r -oLn jg--i Iecision.

Paul G. DeC blinF,

For the Comnptroller General
of the United States




